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Misc. Arbitration Case No. 03 of 2016 
 

 

 

IN THE COURT OF DISTRICT JUDGE , SONITPUR AT TEZPUR 

Misc. Arbitration Case No.         :-     03 of 2016. 

                                   Present      :- Sri A.K. Borah, 
District Judge, Sonitpur 
Tezpur 

 
Petitioner 

 
:- 

 
Sri John Narzary,  
S/O Sri Mohan Narzary, 
Vill & PO- Balijuri  
Dist. Sonitpur, Assam. 
 
-Vs-  

Respondent :- :1.Smti R 1. M/S Mahindra & Mahindra 
Finance Service Ltd. Represe4nted 
by its Legal Manager, Gateway 
Building, 
Apollo Bunda, Mumbai – 400001. 
2. Mahindra & Mahindra Finance 
Service Ltd. Branch Office, First 
Floor, Sitaram Mansion, New 
Amlapatty, Near Girls High School,  
PO & PS Tezpur, Dist. Sonitpur, 
Tezpur. 
3. Mr. Rakesh Kaushik,  
Sole Arbitrator, Chamber No. 755, 
Western Wing, TIS Hazari Court,  
Delhi – 110054.    
 
  
 

Counsel for the Petitioner :- Sri R. Baruah, Advocate. 
  

Counsel for the Respondent :-     Sri A.K. Paul, Advocate  
 
 

Date of hearing 
 

:- 10/07/2017 
 
 

Date of Judgment/Order   :- 27/07/2017 
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O  R  D  E  R. 

 

1. The petitioner Sri Jhon Narzary has filed a petition u/s 34 of the 

Arbitration and Conciliation Act, 1996 praying for setting aside the arbitral 

award dated 27-05-2016 passed by Sole Arbitrator in Arbitration Case No. 2894 

of 2016, Case ID NPA/AW/1856091/1404/2894.                      

  

2. It is alleged that vide agreement No. 1856091 dated 21-12-2011, the 

respondent No.2 sanctioned a loan amount of Rs. 2,35,000/- only in favour of 

the petitioner for purchasing of a commercial vehicle. Accordingly, the 

petitioner purchased a commercial vehicle “Mahindra Maxximo Passenger” for 

his engagement which was registered vide Registration No. AS 12E-6563. It is 

also stated that at the time of sanctioning the loan, the petitioner had to sign  

in a numbers of papers including some bank forms. The petitioner asked for the 

copy of the some documents including the agreement so entered from the 

respondent No. 2 but the same was not provided to the petitioner inspite of 

demand. It is also submitted that as per terms of the agreement, the petitioner 

was to pay monthly installments every month and initially the petitioner was 

very much regular in payment of the monthly installments, but thereafter due 

to severe financial hardship the petitioner could not pay installment within due 

dates which was intimated to the respondent No. 2. But surprising enough, the 

respondent No. 2 inspite of his assurance through their men forcibly took 

possession of the vehicle on 17-11-2014 at 4.30 p.m. in presence of witness 

namely Sri Mohan Narzari. After repossession of the vehicle, the respondent No. 

2, continued pressuring the petitioner to pay the money on the ground of 

default in payment of installments, as otherwise threatened to lodge police case 

against the petitioner. Finding no other way the petitioner paid an amount of 

Rs. 10,000/- and Rs. 5000/- to the representative of the respondent No. 2. But 

the respondent No.2 did not provide any copy of the receipt of payment 

statement. Even thereafter, respondent No. 2 demanded the amount of Rs. 

1,72,000/-. The respondents on 18-06-2016 served a copy of the award dated 

27-05-2016 passed by the Sole Arbitrator directing the petitioner to pay an 



Page 3 of 11 
 

 
Misc. Arbitration Case No. 03 of 2016 
 

amount of Rs. 1,72.579/- along with interest @ 18% per annum from the date 

of initiation of the present Arbitration till actual realization.  

  The petitioner also submitted that no notice of appointing arbitration by 

the respondent No.1 and was ever served on the petitioner and as such, the 

petitioner was not aware of appointment of arbitration at all. Even after 

initiation of arbitration proceeding, no notice was served on the petitioner from 

the Arbitration at any point of time. The arbitrator relying on the incorrect and 

misleading averments of the respondent No.1 and without giving any 

opportunity to contest the proceeding passed the ex-parte impugned award 

dated 27-05-2016. Under such circumstances, the petitioner stated that it is a 

fit case for interference under section 34 of the Arbitration and Conciliation Act, 

1996. The learned Arbitrator has also failed to take note of this aspect of the 

matter. As the learned Arbitrator has failed to appreciate the basic principle 

under lying an Arbitrator proceeding under the changing legal concept of 

mediation holding that the notice was duly served on the petitioner in absence 

of the documents. Hence, praying for setting aside the Award.  

 

3. The Opposite party/respondent No. 1 and 2 contesting and contravening 

all the averments made in the petition inter-alia stating that respondent No.1 

and 2, Mahindra & Mahindra Financial Services Ltd., is a company duly 

incorporated and registered under Companies Act having its registered Office at 

Mumbai and branch office at various places including one at Tezpur. The 

respondent No. 1 and 2 further submitted that the petition filed by the 

petitioner u/s 34 of the Arbitration and Conciliation Act is not maintainable in 

law and facts. One Mohan Narzary stood as guarantor of the loan advanced to 

the petitioner. Said guarantor was also a party in the proceeding and award of 

arbitrator has been passed holding said guarantor as jointly and severally liable 

for loan. The arbitrator has duly issued notice upon the guarantor at his last 

known address. In fact, this court has no territorial jurisdiction to entertain the 

petition u/s 34 of the Act being not Principal Civil Court of original jurisdiction in 

a district as define in section 2(e) of the Act. It is also submitted that the 

Tezpur branch office of the respondent company advanced the loan to the 

petitioner to purchase a Mahindra Maxximo Passenger vehicle under certain 

terms and conditions as contained in loan agreement No. 1856091 dated 21st 

day of December, 2011. Clause 30 of the agreement it is agreed between the 
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parties that the courts at Mumbai alone shall have exclusive jurisdiction in 

respect of any matter, claim or disputes arising out of or in any way related to 

it. Therefore, the jurisdiction of Court at Tezpur or any other court except 

Mumbai is ousted by this agreement. The arbitration proceeding is liable to be 

rejected due mis-joinder of party. The learned Arbitrator who passed the award 

cannot be a respondent in the petition u/s 34 of the Arbitration and Conciliation 

Act, 1996. The respondent vehemently opposed the allegation that at the time 

of taking loan the petitioner had to sign some blank forms and also asked to 

furnish a copy of the agreement which was totally false. Actual fact is that the 

respondent No. 1 and 2 is a finance company and upon request of the 

petitioner for availing financial assistance for purchase of a vehicle, the 

respondents after being satisfied with the credentials of the petitioner had 

provided the loan to the tune of Rs. 2,35,000/- to the petitioner. Agreement 

value to be repaid by the petitioner was Rs. 3,11,845/-. The petitioner/borrower 

along with the guarantor Mr. Mohan Narzari have executed a loan agreement in 

acceptance to the terms and conditions of the aforesaid agreement on 21-12-

2011. The petitioner purchased a Mahindra Maxximo Passenger vehicle bearing 

registration No. AS 12E/6563. According to the aforesaid agreement, the 

petitioner has to pay the loan amount in 35 periodical installments, the first 

installment starting from 21/12/11 and ending on 21-10-2014. On 20-06-2013 

the petitioner was supposed to pay the 25th installment, whereas he has paid 

18th installments and was in default of Rs. 80,390/- and also late payment 

charges instead of repeated demand. It is therefore crystal clear that the 

petitioner has been very irregular in making the payment of the loan, on the 

contrary he can be termed as a chronic defaulter. The respondents further 

submitted that the documents submitted by petitioner itself suggests 

irregularity in making payment. The justification given by the petitioner for his 

default is not acceptable under the facts and circumstances. The petitioner bind 

himself to repay the loan as per schedule of installments. Mention may be given 

that the petitioner has procured a commercial vehicle with the loan in question. 

Learned sole arbitrator assuming his jurisdiction as per provision of section 17 

of the Arbitration and Conciliation Act, 1996 by an interim order dated 28-02-

2014 has permitted the respondent company to repossess the vehicle and 

thereafter the respondent company has repossessed the vehicle and intimated 

the petitioner accordingly.  
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  It is also submitted that the vehicle repossessed from the petitioner has 

been sold in auction at Rs. 50,000/- only on 26-05-2015 and the same has been 

credited to the loan account immediately. Since the amount received by auction 

sale has not satisfied the outstanding loan, the company has every right to 

pressurize for recovery of the remaining loan amount with all interest and 

charges. The award of arbitration has been passed on 17-05-2016. The 

answering respondents has not yet been filed any application in any court for 

enforcement of the award. So, far direction in the award to the petitioner and 

his guarantor to pay an amount of Rs. 1,72,000/- as claimed for, it is submitted 

that the respondent has submitted its ex-parte evidence on 20-04-2014 and the 

repossessed vehicle has been sold on 26-05-2015. Therefore, it has no occasion 

to communicate the arbitrator about the sale proceeds of Rs, 50,000/- only 

received from the auction sale to deduct the same from the total claim amount. 

However, the learned Arbitrator in the impugned award has clearly directed the 

respondents to adjust the sale proceeds received if any from sale of the 

repossessed vehicle during the proceeding with the outstanding loan. Therefore 

all the allegations made by the petitioner are not at all maintainable. The 

Arbitration Award passed by the learned Arbitrator by affording full opportunity 

of being heard and in compliance of the law and facts involved into the matter. 

Therefore, it is sustainable in law and not liable to be interference. Hence, the 

grounds taken for interference of the award u/s 34 of the Act are totally false 

and baseless and hence liable to be rejected.  

4.  Learned counsel for the petitioner submitted that it is a fit case to set 

aside the award u/s 34 of the Conciliation and Arbitration Act, firstly, the 

appointment of Arbitrator and the award was not informed to the petitioners. 

Secondly, the impugned award having been passed in gross violation of the 

statutory provisions and public policy u/s 34 of the Conciliation and Arbitration 

Act. Thirdly, the impugned award dated 27-05-2016 has been passed behind 

the back of the petitioner without giving any opportunity to contest the same 

and suppressing the material facts. Under the aforesaid facts, the petitioner 

praying for call for the record and set aside the award. 

  To fortify the argument, learned counsel for the petitioner submitted the 

following case laws: 
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1. M./ Benerjee & Sons and others – Petitioners Vs. M.N. 

Bhagawati and others – respondent reported in 2002 (1) 

GKT 561 

2. Bharat Bhushan Bansal Vs. Small Industries Ltd. 1999 (2) 

SCC 166.   

5. Per contra, learned counsel for the respondent submitted that the 

petition u/s 34 of the Conciliation and Arbitration Act is not maintainable in fact. 

Firstly, one Mohan Narzary, the guarantor of the petitioner was duly informed 

about the award of the petitioner vide notice dated 21-12-2013 and he being 

the guarantor is jointly and severally liable for loan. He is a necessary party in 

the proceeding. Secondly, in fact the court has no territorial jurisdiction to   

entertain the petition u/s 34 of the Act being not Principal Civil Court of original 

jurisdiction in a district as define in section 2(e) of the Act, because the   

respondent company advanced the loan to the petitioner to purchase the 

aforesaid vehicle under certain terms and conditions as contained in loan 

agreement No. 1856091 dated 21st day of December, 2011. Besides, Clause 29 

of the said agreement contained arbitration clause and clause 30 refers 

jurisdiction clause. As per clause 30 of the agreement it is agreed between the 

parties that only the courts of Mumbai shall have exclusive jurisdiction in 

respect of any matter or claim or disputes arising out of or in any way related 

to it. Besides, the petitioner himself admitted about the irregular in making the 

payment of the loan as such, he can be termed as a chronic defaulter. The 

notice was served to the guarantor of the petitioner through registered post 

A/D on the correct address as given by the petitioner in the agreement. 

Therefore, the question of denial of the notice is not arise. Under such 

circumstances, the respondents praying for dismissing the petition.  

  To fortify the argument, the learned counsel for the respondent 

submitted the following case law: 

1. Kailash Rani Dang- appellant Vs. Rakesh Bala Aneja and 

another –respondent reported in AIR 2009 SC 1662. 

2. M/S Madan And Co.- Appellant Vs. Wazir Jaivir Chand – 

Respondent reported in AIR 1989 SC 630.   

 

6. Keeping in mind the rival submissions advanced by the learned counsels 

of both the parties, I am going to dispose of the case as follows :  
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 7. Learned counsel for the respondent submitted that this court has no  

territorial jurisdiction to entertain the petition u/s 34 of the Act being not 

Principal Civil Court of original jurisdiction in a district as define in section 2(e) 

of the Act. 

  In this connection, I may cite a case law i.e. Union of India and 

others Vs. M/S Jialal Kishorilal on 12th May, 2010. In the said case the 

Hon‟ble Apex Court in para 12 and 13 of the Judgment held that –   

  “12. In the Act, „Court‟  has been defined as follows:  

Sub-section 2(i) (e) , the “Court” means the principal Civil Court of original 

jurisdiction in a district, and includes the High Court in exercise of its ordinary 

original Civil jurisdiction, having jurisdiction to decide the question forming the 

subject matter of the suit, but does not include any Civil Court of a grade 

inferior to such Principal Civil Court, or any Court of small causes.” 

  In para 13, it is stated that – “in view of this provision, the application 

u/s 34 of this Act is required to be filed in the Principal Civil Court of original 

jurisdiction in a District. It is not disputed that District & Sessions Judge is not 

the Principal Civil Court of original jurisdiction having jurisdiction to decide the 

question forming subject matter of the Arbitration. Therefore, it is also not 

disputed by the parties, that the application itself was not maintainable before 

the District & Sessions Judge in view of the provision as contained in Section 

2(i) (e) of the Arbitration & Conciliation Act. “     

  Again, in Sri G.D. Shankar Vs. Union of India on 9th December, 2016, 

the Hon‟ble Karnataka High Court held in later part of para 5 that – “on careful 

perusal of the said provisions, it clearly enumerates as to under what ground, 

the application can be made for setting aside the arbitral award. In comparison 

with the said provision u/s Arbitration & Conciliation Act, with that of the 

application filed u/s 34 read with under Order 41 Rule 22 of CPC, nowhere in 

the said provision, the appellant has taken up any of the grounds contemplated 

u/s 34 of the Act. It is only contended that the Arbitrator has not properly 

appreciated the materials on record and wrongly awarded a meager amount of 

Rs. 4,00,000/- and odd. Except saying that, it is no enumerated under which 

provision of section 34, sub-clause (2), the Arbitral Award can be set aside by 

the Court. Therefore, if none of the grounds  u/s 34(2)  of Arbitration & 

Conciliation Act, is available to the petitioner, in my opinion, such filing of the 
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application before the trial court without urging any grounds u/s 34(2) of 

Arbitration & Conciliation Act, is available to the petitioner, in my opinion, such 

filing of the application before the trial court without urging any grounds u/s 34 

of Arbitration & Conciliation Act, itself is not maintainable, even if assuming that 

such application being entertained by the District Judge. Under the aforesaid 

facts and circumstances of the case without going through the merits and 

demerits of this particular case, in my opinion, the District Court gets no 

jurisdiction to deal with the matter where the application is devoid of any 

grounds as contemplated u/s 34(2) of Arbitration & Conciliation Act. Hence in 

my opinion, the order passed by the learned District Judge in dismissing the 

said application holding that the said application is not maintainable though on 

some other grounds, does not call for interference by this court, consequently, 

the appeal is devoid of merit and the same is liable to be dismissed.  

     

  In view of the aforesaid reasons as submitted by the learned counsel for 

the respondents, in fact this court has no territorial jurisdiction to entertain the 

petition. 

8.  Another point raised by the learned counsel for the petitioner is that  

as per terms of the agreement, the petitioner was to pay monthly installments 

every month and initially the petitioner was very much irregular in payment of 

the monthly installment, but thereafter due to severe financial hardship the 

petitioner could not pay the installments within due date. On the other hand, 

learned counsel for the respondent submitted that claim of the petitioner that 

he was initially very much regular in payment of the monthly installments, is 

absolutely false. In fact the documents submitted by the petitioner itself 

suggest irregularity. Admittedly, the petitioner has defaulted in repayment of 

the loan when the dispute has been referred to sole Arbitrator as per loan 

agreement. It is interesting to note that from the petitioner‟s own averment 

implied that the petitioner become irregular in making the payment. Besides, it 

comes to know from the written statement that vehicle repossessed from the 

petitioner has been sold in auction sale of Rs. 50,000/- only on 26-05-2015 and 

the same has been credited to the loan account immediately. Since, the amount 

received by auction sale has not been satisfied to the outstanding loan, the 

company has every right to pressurize for recovery of the remaining loan 

amount with all interest and charges.    
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9.    The petitioner, hammering repeatedly that no notice of appointment of 

Arbitrator was served upon him. On the other hand, respondent submitted that 

one Mohan Narzary stood as guarantor of the loan advanced to the petitioner. 

The said guarantor was also party in the proceeding and award of arbitrator. 

The law is well settled that the lonee and guarantor of a loan are jointly and 

severally liable for the loan. The arbitrator has duly issued notice upon the 

guarantor at his last residence. He is a necessary party in the proceeding. 

According to the Photostat copy of postal receipt submitted with the letter 

dated 06-01-2014 addressed to petitioner John Narzary as well as guarantor, 

Mohan Narzary which shows that the postal receipt that the said registered 

letter issued to the aforesaid two parties on 28-01-2014. By the said letter 

dated 06-01-2014 the advocate of respondent informed to petitioner and his 

guarantor about the “referring the said dispute to their sole Arbitrator for 

adjudication.” 

10.  According to section 27 of the General Clauses Act, 1897, service by 

post through registered letter, if not returned within one month posted in a 

correct address presumption is that the said letter is duly served to the 

addressee. Besides Section 144 of the Indian Evidence Act, 1872, under which 

a presumption would arise in respect of the letter sent by registered post, they 

were delivered to the addressee if the address was correct, a presumption will 

also arise u/s 27 of the General Clauses Act, 1897 to the same effect.    

  Therefore, the said registered letter dated 06-01-2014 issued on 28-01-

2014 letters are presumed to be served upon the  petitioner as well as his 

guarantor, therefore, the petitioners cannot denied the receipt of the said 

letter. The onus is before the petitioner that he has not received notice but in 

this case, the petitioner failed to do so. The petitioner is silent he or his 

guarantor were not present or change his address from the address given at 

the time of application for loan. “Mere denial by the respondent was not held 

sufficient to rebut the presumption relating to service of registered cover as 

held in Dunlop India Ltd. Vs. State of West Bengal, 1991 (1) Civil L.J. at page 

30 (Cal). Therefore, the allegation of not receipt of any information about 

referring the said dispute for their sole Arbitrator is not proved.  
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11. It has been held in Paragraph 40 of the Izarul Islam Vs. State of 

Assam & others, reported in 2016 (4) Gauhati Law Journal 11 – “while 

crystallizes from the aforesaid judicial pronouncement is that an arbitral award 

can be interfered with only if the same contravenes the grounds set out in 

Section 34 of the Act, 1996 or when the same found to be patently illegal or in 

conflict with public policy of India. The award can also be set aside if the 

Arbitrator travels beyond the jurisdiction and entertains a claim contrary to the 

contract agreement. However, once it is found that the Arbitrator had acted 

within the jurisdiction, the Civil Court cannot sit in appeal over the conclusions 

drawn by Arbitrator on findings of fact based on appreciation of evidence even 

if the Arbitrator reached a wrong conclusion. The construction of a contract 

agreement would be within the jurisdiction of Arbitrator and it would also not 

be permissible for the court to adopt a different interpretation of the contract 

agreement two views are possible in the matter.”   

12. It is a settled principle of law that award passed by Arbitrator cannot be 

lightly inferred with the Arbitrator as a Judge appointed by the party and the 

award can be set aside only on the provisions made u/s 34 of the Arbitration 

and Conciliation Act, 1996.  When the arbitrator has applied his mind on the 

pleadings and evidence, adduced before him and the terms of the agreement, 

there is no scope for the court to reappraise the matter as if it is an appeal.     

  There is no materials placed before this court that the impugned order 

is against the contractual clause contrary to the fundamental policy of Indian 

Law. That being so, the impugned award not been against the contractual 

clause or contrary to the fundamental policy of Indian Law and there has been 

no material to conclude that there is any violation of principle of natural justice 

and morality or that the award passed by the Arbitrator is patently illegal or 

arbitrary, the impugned award is not liable to be interfered in exercise of 

jurisdiction u/s 34 of the Arbitration and Conciliation Act, 1996. 

 

13. In view of the aforesaid reasons, the allegations of the petitioner that 

the learned sole arbitrator has not followed the basic Arbitral proceeding passed 

the award without giving sufficient opportunity for hearing and has committed 

fraud are devoid of merit and the same is liable to be dismissed.  
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14. In view of the aforesaid details discussions above, the petition filed by 

the petitioner u/s 34 of the Arbitration and Conciliation Act, 1996 is rejected. 

  

  The stay of execution of the Award as granted on 16-07-2016 is hereby 

vacated.  

 

  Accordingly, the Misc. Arbitration case No. 03 of 2016 is disposed of.   

  

  

 

 

                (A.K. Borah) 
      District Judge, 
             Sonitpur::Tezpur.
  

Dictated and corrected by me. 
 
 
 

(A.K. Borah) 
District Judge, 
Sonitpur, Tezpur. 
  

 
 
Typed and transcribed by me. 

 

 
(R. Hazarika) Steno. 


